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Getting Both Parties to Blink First

Commercial and business mediations typically involve principally or solely dollar issues.  Mediation situations such as these are usually referred to as distributive mediations.  In a distributive mediation, the size of the pie (i.e., dollars available) is fixed and the scope of the mediation centers on determining the size of each parties slice of the pie.  
Consider this situation.  Plaintiff sues defendant for breach of contract and alleges $100,000 in lost profits.  Defendant counters with a different analysis, leading to an offer of $10,000.  It is up to the mediator to bridge that gap, sometimes without the realization of the parties.  
The way these mediations often pay out, is that the parties, with the assistance of the mediator, make a series of concessions.  In the ideal case, the end result of these concessions is that the parties arrive at a mutually agreeable number, resulting in settlement of the dispute, a result that the parties “own” because they reached it together.  However, in many instances, the parties arrive at a point where each feels they have made all the concessions possible and yet there is still a divide between the parties.  At this juncture one or both parties may demand that the other side make a final concession to reach agreement.      

This impasse may result for a variety of reasons.  One party may be emotionally unable to make a final concession, a party (or counsel) may have a psychological need to have the other side make a final concession, or there may be third party pressure.  
What should the parties, and the mediator, do, to try to avoid or resolve such an impasse?  First, it should always be assumed that there is a settlement number that can be accepted by both parties.  After all, if the matter proceeds to litigation or arbitration, there will be a result.   If that result was knowable in advance, the parties would accept that number as a settlement, since each would benefit by avoiding litigation/arbitration costs.  

Second the mediator should continually engage in reality checks with the parties, performing BATNA (best alternative to a negotiated agreement and WATNA (worst alternative to a negotiated agreement) analyzes.   

These reality checks and the negotiations should lead to a narrowing of the gulf between the parties’ positions.  The negotiations will start with the parties’ initial positions and then hopefully move onto one or more serious (made with an intent to move toward settlement) offers of settlement. Based on these negotiations, all the participants, parties and mediator, will develop ideas regarding each side’s bottom line.  Of course each party will know their own bottom line, while the mediator must try to divine it based on listening, observation, analysis and the mediator’s experience and intuition. 
At this point, if the parties are at an impasse, the mediator might consider making a proposal for the parties’ consideration.  One option would be for the mediator to make the proposal openly to the parties and then initiate a discussion springing from that.  The mediator should make it clear that he is not deciding for the parties, merely offering it as a means to continue the dialogue.  Even so, the mediator risks one or both side perceiving the mediator as biased, in which case, the mediation is effectively over, as the mediator will no longer have the confidence of at least one party.  
A second option is what I term the secret ballot, consisting of 3 steps.  In the first step the mediator presents the same proposal to both parties.  Second, each party considers the proposal for the same amount of time and in confidence responds to the mediator with a simple yes or no.  In step 3, the mediator informs the parties whether or not a settlement has been reached.  If both parties respond yes, then a settlement is reached.  If one or both parties respond no, then no settlement is reached, the mediation is concluded and the parties proceed with litigation or arbitration.  An important component to this is that the mediator not reveal the voting results if no settlement is reached.  
Mediator proposals should be viewed as a last resort, used only when the mediator feels the parties are deadlocked.  The better result is always to have the parties reach their own agreement, aided by the mediator.  
The author, Jay Lazrus, is an experienced attorney and neutral.  For more information, or to retain his services as a mediator or arbitrator, please visit his website at www.raegroup. com or go to www.virtualcourthouse.com and select him as your neutral.   
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