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Selecting an Expert as Mediator?
In choosing a mediator, counsel and parties often focus on whether the mediator is an expert in the subject matter of the dispute.  This month we explore how important a consideration this criterion should be in the selection process.  I would submit that a mediator must only be able to understand the technology as well as the lawyer is able to explain it. More importantly, a mediator needs to understand many other aspects of the dispute. 

In technical cases, the mediator begins not knowing about the facts of the dispute.  However, the mediator never begins mediation knowing the facts of any case, or more importantly, about the people involved.  Therefore, a mediator must be able to absorb what the lawyers about able to impart, and then participate intelligently in the discussion. But it would be foolish for a mediator to attempt to compete with experts on their own turf.  In my view, a mediator’s effectiveness depends much more on whether the parties trust the mediator to assist them.  In turn, trust depends not on technical knowledge, but rather on the parties’ perceptions that the mediator wants to help and is trying hard to understand the issues and facts in the dispute.  
The manner in which parties prepare will significantly impact a mediator’s ability to conduct the mediation.   Often counsel and parties worry that the other side does not take mediation seriously (particularly when mediation is court ordered or compelled by prior agreement) or is not ready to settle.  This translates into casual or sloppy preparation for mediation – incomplete mediation statements, incomplete research into damages, etc.  This results in a mediator who cannot possibly be up to speed on the issues.  Thus,  a mediator is better served by parties who thoroughly prepare than by the mediator’s subject matter expertise.  

So, if technical knowledge is not a determining criterion for selecting a mediator, how should the parties and counsel go about this important decision?  First, give the matter some planning and thought.  Pick a mediator in whom the parties can have confidence based on resume, references, interview, etc.  Agree and adhere to a schedule that provides sufficient time for the mediator to read and digest the provided information.  Most significantly pick a mediator who can and will go past the technical aspects of the dispute and focus as well on the human issues.  

Seek a mediator who will listen to the parties, acquire the necessary technical knowledge, but not neglect the human issues and you will increase the likelihood that your mediation will be successful.





The author, Jay Lazrus, is an experienced attorney and neutral.  For more information, or to retain his services as a mediator or arbitrator, please visit his website at � HYPERLINK "http://www.raegroup" ��www.raegroup�. com or go to � HYPERLINK "http://www.virtualcourthouse.com" ��www.virtualcourthouse.com� and select him as your neutral.   


To unsubscribe to this newsletter please send an email to � HYPERLINK "mailto:jlazrus@raegroup.com" ��jlazrus@raegroup.com� with Unsubscribe in the subject line. 


My website contains information about my alternative dispute resolution services and an archive of my newsletters.  I encourage you to share this newsletter with anyone interested in issues pertaining to alternative dispute resolution.  The information in this newsletter may be copied and distributed, without charge and without permission, but with appropriate citation to Jay Lazrus of the RAE Group.  If you are interested in being added to my email list, please e-mail me at jlazrus@raegroup.com.











