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Effective Representation Of A Party in Mediation

Parties to mediation are usually represented by trial attorneys, experienced and trained to act as advocates on behalf of their clients.  To effectively represent a party in mediation, these attorneys need to modify their skill sets.  

First, counsel needs to consider the characteristics which distinguish mediation from litigation and arbitration.  Mediation is a confidential problem-solving process using a mediator as a neutral third party to assist the parties.  The mediator helps the parties constructively express their positions, identify and clarify issues and develop solutions that addresses the parties’ needs.  The parties are the decision-makers.  
Arbitration and litigation are different from mediation in several aspects.  These processes are more formal and adhere to a strict set of rules.  Most importantly, the outcome of the proceeding is determined by the judge or arbitrator, not the parties.   

Mediation, by contrast, is a less formal and relatively uncomplicated process involving the disputants in discussions directly and indirectly with one another and empowering them with the responsibility for the outcome. 

Counsel representing a party to mediation should make adjustments, beginning with the preparation for mediation.  Counsel should discuss and prep a client with respect to the following:

Mediation is a confidential problem-solving process using a mediator as a neutral third party to assist the parties. 
The process uses a mediator as a neutral third party to assist the parties to constructively express their positions, identify and clarify issues and develop solutions while maintaining the parties’ role as decision-makers.
The mediator’s role is as manager of the process, a facilitator.  
Parties are the decision-makers.     
Parties can and are encouraged to speak on their own behalf.

There are chances for private discussions either with the mediator or with the attorney and client only. 

With respect to the issues, analyze strengths and weaknesses of the case, flexibility the client has on each issue, potential outcomes and minimum terms acceptable to client.  
Consider the alternatives to a mediated settlement, including the cost, time and risks of each alternative. 

Obtain and review the information necessary to evaluate the case.  

During mediation, counsel should be ready to help a client with respect to the following: 
Offer advice and information to the client, but allow the client to speak unless client declines.

Help define the issues to be resolved and search for solution.

Manage the process, e,g, asking for breaks or to speak privately with the mediator.  

Help the client stay focused on resolving the dispute.

Refrain from treating mediation room as a courtroom, i.e., no cross-examination or objections or other interruptions.  

Analyze for the client, usually in private, the risks and benefits of proposals made. 

Reality test proposals and alternatives for the client.  

Summarize or clarify discussions if the client seems confused or unsure or a miscommunication occurs.  

Encourage the client to consider creative solutions.

Draft settlement documents as required.  
An attorney who views mediation as a bona fide chance for the client to resolve the dispute in an acceptable way is a valuable asset to the client.  The attorney should realize that the client benefits from the attorney playing this role and that the mediator will appreciate the constructive participation of the attorney.  Understanding the important role the attorney plays in mediation will help make the process constructive and greatly improve the chances for a resolution of the dispute.  




The author, Jay Lazrus, is an experienced attorney and neutral.  For more information, or to retain his services as a mediator or arbitrator, please visit his website at � HYPERLINK "http://www.raegroup" ��www.raegroup�. com or go to � HYPERLINK "http://www.virtualcourthouse.com" ��www.virtualcourthouse.com� and select him as your neutral.   


To unsubscribe to this newsletter please send an email to � HYPERLINK "mailto:jlazrus@raegroup.com" ��jlazrus@raegroup.com� with Unsubscribe in the subject line. 


My website contains information about my alternative dispute resolution services and an archive of my newsletters.  I encourage you to share this newsletter with anyone interested in issues pertaining to alternative dispute resolution.  The information in this newsletter may be copied and distributed, without charge and without permission, but with appropriate citation to Jay Lazrus of the RAE Group.  If you are interested in being added to my email list, please e-mail me at jlazrus@raegroup.com.











