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Benefits of the Caucus in Mediation
Mediators often must deal with parties who are fiercely hostile or distrustful toward each other.  In such instances a mediator will use a tool known as caucusing to help the parties move toward a resolution of their dispute.  A caucus is usually defined as a meeting by the mediator with only one party to the dispute.  Caucusing in mediation has several benefits as discussed below.  
Deciding when to hold a joint session 

Often parties to mediation come to a session with strong, negative emotional feelings about the other party.  A mediator can use a caucus to gauge the extent of these feelings and assess whether a joint session is likely to do more harm than good.  

Chance to Vent 

Part of the mediation process involves each party telling their side of the story to the mediator, usually in the presence of the other party.   Often, however, one or both parties hold powerful, antagonistic feelings towards each other.  If the parties are encouraged to vent their feelings and narrative in a caucus, outside of the hearing of the other party, the tension felt by this party may be diffused, or at least reduced.  The parties are then less likely to act in a hostile manner when brought together in a joint session.  
This result may be even stronger when a pre-caucus is used.  A pre-caucus is simply a caucus that is held prior to any joint sessions between the parties.  In a pre-caucus a party is likely to want to make a good impression on the mediator, to establish a positive impression and thereby imply culpability on the part of the other party.  In order to maintain this positive impression, a party will try to maintain this reasonable behavior in subsequent joint sessions.  
Helping Each Party Feel Understood by the Mediator 

Parties to mediation tend to want to make their views known first and to feel the Mediator understands their perspectives.  Caucusing makes it possible for both parties to accomplish this goal, removing a significant emotional burden from the shoulders of both parties and enabling each party to listen to the other and be more receptive to proposals made by the other side.  Further, caucusing helps the introverted party to express feelings and receive empathetic listening from the mediator.  This benefit may be even more powerfully felt in a pre-caucus setting.  
Helping the Mediator Understand Each Party 

A mediator can use caucus session to explore a party’s issues and needs in depth, asking questions in confidence that a party might not want to answer in a joint session with the other party.  For example a party may reveal in caucus that an apology is more important than money.  With an increased understanding of the issues involved in the dispute, a mediator can ensure that issues important to the parties are addressed.  
Potential Negatives to Caucusing 

Potentially, caucusing can be impacted by several factors.  First, the absence of the other party makes it easier for a party to exaggerate or deceive the mediator.  Sometimes one party may fear that the other party has entered into a deal with the mediator or has otherwise co-opted the neutral mediator in the other party’s favor.  In addition, it could be argued that a mediator caucusing with each party has an opportunity to manipulate the outcome of the mediation.   These concerns are based on assumptions that the agreement is reached during caucusing and/or that the mediator is either neutral or susceptible to influence.  Thus, these fears are negated as long as a strong, truly neutral mediator is used and any agreement reached is discussed and considered in open session with both parties present prior to entering into a binding agreement.  
Probably the most significant negative associated with caucusing is the potential for mediator violation of confidentiality, either inadvertent or purposeful.  Clearly, a mediator needs to be vigilant not to reveal confidential information. Prior to caucus it is my policy to explain to parties that as the mediator, I will not divulge what is said in caucus (absent ethical issues or threats of violence) without that party’s consent, although I will give them a chance to share that information with the other side.
Caucusing is a useful toll in the mediator’s arsenal, allowing the mediator to learn about issues underlying the dispute and the parties themselves, as well as lessening tensions felt by giving parties a private chance to vent and to feel understood by the mediator.  As long as the mediator is strong and neutral, concerns about an abuse of process are greatly reduced.  

The author, Jay Lazrus, is an experienced attorney and neutral.  For more information, or to retain his services as a mediator or arbitrator, please visit his website at www.raegroup. com or go to www.virtualcourthouse.com and select him as your neutral.   

To unsubscribe to this newsletter please send an email to jlazrus@raegroup.com with Unsubscribe in the subject line. 

My website contains information about my alternative dispute resolution services and an archive of my newsletters.  I encourage you to share this newsletter with anyone interested in issues pertaining to alternative dispute resolution.  The information in this newsletter may be copied and distributed, without charge and without permission, but with appropriate citation to Jay Lazrus of the RAE Group.  If you are interested in being added to my email list, please e-mail me at jlazrus@raegroup.com.
