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After the Deal Closes: Dispute Resolution

Despite the best efforts of all the parties to a deal, it is almost inevitable that disputes and disagreements will arise.  For this reason it is imperative that decision-makers build dispute resolution mechanisms into the framework of the deal.  

In the deal-making environment, dispute resolution should be approached pro-actively using the most advanced ideas and methods available.  Here are some ideas that should be considered.  

Adopt innovative dispute resolution solutions.  Instead of relying on boilerplate dispute resolution language, explore alternatives that the fit business customs of the industry.  For example, to avoid disruptions, standing neutrals are often used in lengthy construction projects to rapidly decide technical and other issues.  Ombudsmen are used by government agencies to help resolve employee disputes before they become major disruptions.  By building in the use of third party neutrals to help identify and resolve disputes before they escalate, businesses can avoid major distractions and costs that can imperil the success of a company.   
Other mechanisms can be used as early warning systems to identify and resolve disputes.  One commonly used mechanism is the “step clause.”  A step clause usually requires managers to first negotiate and if resolution is not achieved, to exercise one or more “escalating” steps ultimately leading to litigation or arbitration as a last resort. These steps could (and should) include requiring CEOs or even Board Chairmen to meet and negotiate before the parties assume adversarial stances.  The process should compel managers to try the conciliatory process first.  
Focus on maintaining relationships.  Although negotiators want to obtain the best possible deal for their side, they should bear in mind that deal-making is often the first step in a long-term relationship between the parties.  Adopting a too-aggressive stance can sometimes lead to future conflict.  Again, the construction industry can serve as a model.  Studies have shown that reasonable risk allocations and timelines lead to lower costs and reduction in the number of disputes.  

Although some level of conflict is unavoidable in a transaction, parties can effectively design and deploy a dispute management system to help them realize the benefits of their deal.  
The author, Jay Lazrus, is an experienced attorney and neutral.  For more information, or to retain his services as a mediator or arbitrator, please visit his website at www.raegroup. com or go to www.virtualcourthouse.com and select him as your neutral.  

To unsubscribe to this newsletter please send an email to jlazrus@raegroup.com with Unsubscribe in the subject line. 

My website contains information about my alternative dispute resolution services and an archive of my newsletters.  I encourage you to share this newsletter with anyone interested in issues pertaining to alternative dispute resolution.  The information in this newsletter may be copied and distributed, without charge and without permission, but with appropriate citation to Jay Lazrus of the RAE Group.  If you are interested in being added to my email list, please e-mail me at jlazrus@raegroup.com.
