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The Ideal Mediation

When asked to describe the ideal mediation, most people would probably describe a mediation involving rational parties, straight-forward facts ultimately leading to a settlement.  When I dream of an ideal mediation, my mind envisions other attributes.  

Proper Preparation.  This includes both the mediator and the parties.  As the mediator, I can be most helpful when I walk into the mediation room armed with at least a basic understanding of the case.  Depending on the nature of the dispute, a mediation statement from each party of 1-10 pages will start the mediation off right.  Proper preparation by the parties should include a prior, frank discussion between party and counsel regarding the merits of their case, including the costs of not settling.  In addition, the parties should have educated each other regarding the legal and factual issues so time is not wasted dealing with a party’s negative reaction to a document or fact presented for the first time at mediation.     
Appropriate Timing.   When is a case ready for mediation?  Sometimes this is early in the litigation before significant dollars are expended on discovery; other times, later is better after the parties have undertaken at least some preparation so that counsel have assessed the strengths and weaknesses of the case.  In other cases timing is not right until the parties are emotionally ready.

All the Proper People in Attendance.  This will sometimes mean more than the named parties.  This could include insurance claims representatives and any other party who might be contributing toward a settlement. With respect to entities, this will include individuals with settlement authority.  The individual present must also have immediate access to someone with full settlement authority.    
Non-monetary Issues are Identified Early.  Most settlement discussions usually center on numbers.  There is nothing inherently wrong with this course.  However, when other issues are critical to a full settlement between the parties, momentum toward settlement can be created if these issues are identified and discussion (even better if tentative agreement on one or more issue can be attained).  

Don’t Treat Me (the Mediator) as Co-counsel.  As the mediator, I have been engaged to help the parties reach an agreement, which will not be the best possible result for either side.  I am neither a party’s friend nor enemy.   This, in dealing with me, be candid and provide rational responses in caucus to questions regarding strength, weaknesses and costs of your case.  However, do not share a desired bottom line, as that is a matter between counsel and client (and may even change during the course of a mediation session).  Do not knowingly misstate facts or the law to me or put me in the position of unknowingly making a misstatement to the other side.  
When Agreement is Reached, It is put in Writing.  If the parties have reached agreement or most or all of the significant terms of an agreement, it will invariably be to the parties’ benefit to reduce these terms to an enforceable agreement before the parties leave.  
Parties leave Pleased with the Process (but not necessarily the outcome).  Regardless of whether the case settles at mediation, the parties will leave with more knowledge about the case (both sides) and a sense of where they stand.  If the case does settle, they may not be fully satisfied, but still believe a reasonable result was achieved.  Finally, the parties believe that while I understood their position and concerns, I did not prefer either side and pushed each side equally hard for a settlement.  
The author, Jay Lazrus, is an experienced attorney and neutral.  For more information, or to retain his services as a mediator or arbitrator, please visit his website at www.raegroup. com or go to www.virtualcourthouse.com and select him as your neutral.  

To unsubscribe to this newsletter please send an email to jlazrus@raegroup.com with Unsubscribe in the subject line. 

My website contains information about my alternative dispute resolution services and an archive of my newsletters.  I encourage you to share this newsletter with anyone interested in issues pertaining to alternative dispute resolution.  The information in this newsletter may be copied and distributed, without charge and without permission, but with appropriate citation to Jay Lazrus of the RAE Group.  If you are interested in being added to my email list, please e-mail me at jlazrus@raegroup.com.
