RAE GROUP ADR NEWSLETTER
Mediating between the Cooperative and the Combative
In mediation of litigated cases, the mediator often encounters a clash between litigating styles, between the cooperative litigator and the competitive one.  The cooperative litigator typically shows a problem-solving style, seeing litigation in terms of consideration of the needs and interests of both sides, whereas the competitive litigator always seeks the “win.”  
For the mediator the clash of these 2 approaches presents a cross-cultural conflict to resolve.  The mediator must navigate between these divergent approaches, facilitating fruitful discussion and communication to reach a settlement, recognizing that a party, pushed to a settlement by a competitive opponent, is more likely to renege or resist a settlement.  
From the start of mediation, the mediator’s role is to manage the ebb and flow of the negotiation, as well as the personalities of the parties and their counsel.  Mediators find a pattern manifesting itself in most mediations.  Typically, there is a period of cooperation and fact-finding at the beginning of mediation, followed by either collegiality and/or enmity, emerging around the time first offers and demands are exchanged, followed by constructive dialogue toward resolution, followed by a surge of hostile dialogue which the mediator attempts to diffuse and guide the parties to resolution.  

Sometimes mediators will encounter skillful negotiators who move from one style to another at different styles of the mediation.  The skillful mediator will manage the varying styles presented in the particular dispute throughout.  Sometimes, the mediator may be drawn into the conflict, but will maintain a primary focus on resolving the issues.  Ultimately, the mediator is responsible for the management of the timing and pacing of a negotiation, assisting the parties in determining the level and timing of that crucial “first offer” and helping the parties and counsel to adopt the appropriate negotiating strategy throughout the mediation—even when it is inconsistent with their personality or style, or their training or expertise.

 

The author, Jay Lazrus, is an experienced attorney and neutral.  For more information, or to retain his services as a mediator or arbitrator, please visit his website at www.raegroup. com or go to www.virtualcourthouse.com and select him as your neutral.   

To unsubscribe to this newsletter please send an email to jlazrus@raegroup.com with Unsubscribe in the subject line. 

My website contains information about my alternative dispute resolution services and an archive of my newsletters.  I encourage you to share this newsletter with anyone interested in issues pertaining to alternative dispute resolution.  The information in this newsletter may be copied and distributed, without charge and without permission, but with appropriate citation to Jay Lazrus of the RAE Group.  If you are interested in being added to my email list, please e-mail me at jlazrus@raegroup.com.
