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Mediation: A Discovery Tool?
Most attorneys think of mediation only as a tool to help resolve litigation.  However, some counsels are learning that mediation is useful in almost any type of dispute.  Mediation can even be used during the course of litigation to resolve disputes regarding how the litigation should proceed, including disputes about discovery requests.  Mediation of discovery disputes offers the following advantages.

Determine relevancy.  A frequent source of argument during discovery relates to the relevancy of information being sought.  A mediator can assist each party in understanding the position of the other party regarding the relevancy of requested information to the dispute.
Self-determined solutions.  A mediator will assist the parties in reaching a mutually agreeable resolution of discovery disputes.  This process lets the parties control what is ultimately produced and the manner of its production.  

Create timetables.  The parties can create their own timetable regarding discovery productions and thereby increase the efficiency of the discovery process, and ultimately of the litigation as well.  
Resolve privilege.  The parties can manage the production of privileged information.  

Reach compromises confidentially.  Often discovery disputes become contentious, resulting in confrontational and sometime offensive exchanges which are brought before the court and damage a party’s credibility before the tribunal.  With mediation, these disputes may be resolved confidentially, outside the purview of the court. 

Spotlight key issues.  Mediating discovery disputes and the resulting dialogue will often highlight the key issues in discovery.
With these benefits in minds, what can a party do in preparation for mediating a discovery dispute? A party should be prepared to: (1) specifically describe discovery requests, and (2) communicate the importance and need for the requested information.

Discovery requests are generally made very broadly, using language such as “any and all.”  In mediation of a discovery request, a party should be prepared to describe more particularly the specific information being sought.  This will then shift the burden to the other side to be more reasonable regarding discovery production.  In addition, mediation affords the parties a forum to discuss the relevance of the requested information and why it is not readily available from another source or why it would be too burdensome to obtain the information in another manner.  

Mediating discovery disputes allows the parties to manage the litigation in an efficient, cost-effective self-determinative manner, while preserving judicial resources.  
The author, Jay Lazrus, is an experienced attorney and neutral.  For more information, or to retain his services as a mediator or arbitrator, please visit his website at www.raegroup. com or go to www.virtualcourthouse.com and select him as your neutral.   

To unsubscribe to this newsletter please send an email to jlazrus@raegroup.com with Unsubscribe in the subject line. 
My website contains information about my alternative dispute resolution services and an archive of my newsletters.  I encourage you to share this newsletter with anyone interested in issues pertaining to alternative dispute resolution.  The information in this newsletter may be copied and distributed, without charge and without permission, but with appropriate citation to Jay Lazrus of the RAE Group.  If you are interested in being added to my email list, please e-mail me at jlazrus@raegroup.com.
