RAE GROUP ADR NEWSLETTER
Creativity in Mediation
When one thinks of creative professions, artists and architects immediately leap to mind, but not attorneys.  However, since creativity is key to transforming a deadlock into agreement, it is important for attorneys and mediators to hone their creative skills.  
Creativity in the context of reaching an agreement can be thought of as restructuring ideas into a new form or developing novel outcomes acceptable to the parties.  Attorneys and mediators should consider that the negotiation process provides freedom for creativity perhaps not otherwise present during litigation and that it is incumbent upon them to make use of that freedom.  
Commercial mediation can be complex and considered a rational process involving the division of a fixed pie between the disputants.  As the size of the pie increases, so does the tension felt by the parties and the aggressiveness exhibited by their attorneys.  Thus mediation invariably is partly a conflict management process in which communication directly between the parties is ineffective.   During mediation, creativity can be used to de-escalate and manage the conflict, while facilitating communication, thereby overcoming the perception that a fixed-pie is at stake and transforming the impasse into a resolution.  
Creativity can positively impact both the procedural and substantive aspects of mediation.  Substantively, generating new options and increasing the bargaining pie is one of the most significant tasks undertaken by parties to mediation.  Examples of this type of creative solution include nonspecific compensation (non-monetary payment considered advantageous by the recipient) trading one issue for another, minimizing one party’s costs and satisfying the underlying interest of a party. 

In order to find creative solutions during mediation, the parties must not think of the differences between them as an impasse.  Instead they should brainstorm, redefine the conflict, identify the interests underlying the dispute and generate as many fresh ideas as possible without criticizing or judging them.  Attorneys need to avoid their precedent mindset (comparing the present case to one in the past), which tends to confine their approach to how similar disputes were previously solved.  While such solutions should be considered, the parties should not be limited by them.  
Procedurally, creativity can be used to improve communication, and increase rapport between the parties in mediation.  
Consider the decision regarding where to hold the mediation.  Generally, negotiating on one’s own turf is considered an advantage. Mediators should be aware of this when setting the venue for mediation.   Neutral or less formal locales may make the parties feel less hostile and more willing to communicate with each other.  On occasion, meeting for a joint dinner will improve the relationship of the parties.  A positive mood has been shown to help parties achieve more significant gains.   
After choosing a location, setting an agenda is typically the next step in the mediation process.  Using the agenda to divide the problem into solvable parts is a useful creative technique under these circumstances.  In setting the order of issues, care should be taken to account for issues which are linked.   Dividing the problem into parts will allow the parties to see areas in which they agree and such agreement, even if small, may facilitate agreement in other areas.  
Creativity can also improve the process in other ways.  For example, flowcharts, videos, computer presentations, etc. can improve communication and present information in a clearer manner.  Sometimes bringing in a third party will breakdown communications barriers.  The mediator, attorneys and the parties should not feel constrained by tradition in designing an individual mediation process.   
Creativity is an effective way to increase the likelihood of a successful mediation, even involving matters not typically associated with creative negotiations.  Substantive and procedural creativity can not only create novel options but can also improve the mediation process, by positively impacting the atmosphere and communication.  
The author, Jay Lazrus, is an experienced attorney and neutral.  For more information, or to retain his services as a mediator or arbitrator, please visit his website at www.raegroup. com or go to www.virtualcourthouse.com and select him as your neutral.   
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My website contains information about my alternative dispute resolution services and an archive of my newsletters.  I encourage you to share this newsletter with anyone interested in issues pertaining to alternative dispute resolution.  The information in this newsletter may be copied and distributed, without charge and without permission, but with appropriate citation to Jay Lazrus of the RAE Group.  If you are interested in being added to my email list, please e-mail me at jlazrus@raegroup.com.
